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and that all preliminary and precedent acts necessary to authorize 
and justify the issuance of the patent had been performed as the 
law required.* But the patent is certainly not conclusive evidence 
of the physical existence of a lode to any continuous extent. Mr. 
Lindley in his work on Mines says that the issuance of a lode 
patent conclusively presumes the existence within its boundaries 
of an apex, but that it will not be presumed that this apex takes 
any particular direction or extends for any definite length.' 

In another portion of its opinion the court makes a state- 
ment to the effect that the owner of the Senator Stewart Fraction 
claim is afforded no basis for the assertion of any extralateral 
right because the vein entered the claim through one of its side- 
lines and in its course or strike did not pass out of the claim at 
all. Though not essential to its decision this statement would seem 
to be too broad, as the best considered opinion does not support 
the idea that in order to exercise an extralateral right, the vein 
must pass through both side-lines.' In the case of end lines the 
courts have held that a limit is placed by the law on the length 
of the vein, beyond which the locator may not go, but the law 
does not say that he shall not go outside the vertical side-lines 
unless the vein in its course reaches the end-lines. In other 
words, the locator is given a right to pursue any vein whose apex 
is within his surface limits, on its dip outside the vertical side-lines, 
but may not in such pursuit go beyond the vertical end-lines." The 
same rule should apply where the vein enters a side-line, for in 
reality this side-Une becomes, in contemplation of the law, an end- 
line. For where it is developed that the location has in fact not 
been placed along, but across the course of the vein, the courts 
have held that those which the locator called his side-lines are 
his end-lines, and those which he called his end-lines are in fact 
side-lines. 

W. J. A. 

Mortgages: Extinguishment by Tender. — In the case of 
Cassinella v. Allen,^ the California Supreme Court held that where 
a mortgage provided for pajntnent of attorneys' fees in the event 
of legal proceedings, a tender, after suit to foreclose was begun, 



^ Davis V. Weibbold (1891), 139 U. S. 507 at p. 529, 35 L. Ed. 238, 
11 Sup. Ct. Rep. 628; U. S. v. Iron Silver Mining Co. (1888), 128 U. S. 
673 at p. 685, 32 L. Ed. 571, 9 Sup. Ct. Rep. 195; Los Angeles F. & M. 
Co. V. Thompson (1897), 117 Cal. 594, 49 Pac. 714. 

5 3rd ed. § 780, p. 1899. 

<5 See figure 23, p. 427, of Costigan on Mining Law. 

' Del Monte Mining & Milling Co. v. Last Chance Mining & Milling 
Co. (1898), 171 U. S. 55, 43 L. Ed. 72, 18 Sup. Ct. Rep. 895, 19 Morr. 
Min. Rep. 370; Work Mining & Milling Co. v. Doctor Jack Pot Mining 
Co. (1912), 194 Fed. 620. 

1 (Nov. 24, 1914), 48 Cal. Dec. 465, 144 Pac. 746. 
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of the full amount of the principal, interest and costs was in- 
sufficient to extinguish the lien of the mortgage, because the 
tender did not include everything due to the mortgagee. The 
court took great pains to find that attorneys' fees were due under 
the pleadings, but it is very doubtful if the tender would have 
extinguished the mortgage even though no attorneys' fees were 
due. 

At common law a tender will not extinguish a mortgage if 
made after the law day, i. e., the day upon which the obliga- 
tion becomes due.^ The reason for this rule is that upon failure 
to pay at the specified day, according to the condition of the 
mortgage, the mortgagee's title becomes absolute, and he cannot 
be required to accept the tender and restore the property. In 
those states where a mortgage amounts only to a lien upon the 
property, the reason for the rule fails, and as a consequence 
it is held generally that a tender after the law day will extin- 
guish the lien of the mortgage.' 

In the case of Perre v. Castro* in i860 the precise question 
seems to have been raised in California for the first time. The 
court in that case, without noticing the fact that the lien theory 
of mortgage had been substituted for the common law theory, 
adopted the common law view, holding that a tender after the 
law day would not extinguish the mortgage. Chief Justice Saw- 
yer by way of dictum in the case of Ketchum v. Crippen,^ crit- 
icized the earlier decision, but it was reaffirmed in 1875 in the 
case of Himmelmann v. Fitzpatrick* — a case decided after the 
adoption of the code, though the facts arose before that time. 
It was intimated in that case that under the provisions of the 
code a tender made after the obligation became due would at 
least affect the running of interest. 

Section 1504 of the Civil Code of California provides: 
"Effect of offer on accessories of obligation.'' An oflfer of pay- 
ment or other performance, duly made, though the title to the 
thing offered be not transferred to the creditor, stops the run- 
ning of interest on the obligation, and has the same effect upon 
all its incidents as a performance thereof." 



^Maynard v. Hunt (1827), 5 Pick. (Mass.) 240; Rowell v. Mitchell 
(1876), 68 Me. 21; Shields v. Lozear (1869), 34 N. J. L. 496, 3 Am. Rep. 
256. 

sKortright V. Cady (1860), 21 N. Y. 343, 78 Am. Dec. 145; Caruth- 
ers V. Humphrey (1864), 12 Mich. 270. 

* 14 Cal. 519, 76 Am. Dec. 444. 

5 (1869), 37 Cal. 223. 

8 50 Cal. 650. 

'The title to this section shows its relation to the section next 
quoted. Titles to code sections are to be construed with the sections 
themselves in interpreting the intention of the legislature. The San 
Joaquin & Kings River Canal and Irr. Co. v. Stevinson (Tan. 9, 1915), 
20 Cal. App. Dec. 61. 
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Section 2909 provides : "Lien deemed accessory to the act 
whose performance it secures. A lien is to be deemed accessory 
to the act for the performance of which it is a security, whether 
any person is bound for such performance or not, and is ex- 
tinguishable in like manner with any other accessory obligation." 

It would seem that under a strict interpretation of these 
sections, a mortgage would be extinguished by a tender though 
made after the day upon which the obligation becomes due. The 
courts, however, have interpreted the sections more leniently. It 
has been held that a tender, unless kept good by depositing the 
money in a bank as provided in section 1500 of the Civil Code, 
will only stop the running of interest and will not extinguish 
the lien of the mortgage.* In the case of Chielovich v. Krauss* 
in 1886 the code provisions were entirely overlooked. The court 
there stated in a summary manner that the rule in California to 
the effect that a tender could not be made after the law day, 
was settled by the case of Himmelman v. Fitzpatrick.^" 

Assuming that a mere tender will extinguish the lien of the 
mortgage, would the mortgage in the principal case have been 
extinguished by a tender which included a reasonable amount 
as attorneys' fees? It would seem not, for the code does not 
appear to have changed the common law rule that a tender 
cannot be pleaded where the amount due at the time the tender 
was made is unliquidated." In Michigan, where there is a 
strict statute to the effect that a tender will extinguish a mort- 
gage, it has been held that where a mortgagee might in good 
faith be mistaken as to what he has a right to exact, a refusal 
to accept a tender which the court later finds to have been suf- 
ficient, will not discharge the mortgage. ^^ 

If the views herein set forth are correct, the court could have 
held that the tender was insufficient to discharge the lien either 
because it was made after the day upon which the obligation 
became due, or because the amount owing at the time of the 
tender was unliquidated. The court chose to rest its decision upon 
the narrower ground that the tender was insufficient because 



8 Chapman v. Benedict (1906), 3 Cal. App. 399, 86 Pac. 736; Wad- 
leigh V. Phelps (1906), 149 Cal. 627, 87 Pac. 93. In the case of Leet 
V. Armbruster (1904), 143 Cal. 663, 77 Pac. 653, there is a strong dictum 
by Mr. Justice Henshaw to the effect that a tender will extinguish a 
lien. The case itself, however, concerned a tender by a redemptioner, 
which situation is definitely provided for by § 704 Cal. Code Civ. Proc. 

»2 Cal. Unrep. Cas. 643, 9 Pac. 945. 

"(1875), 50 Cal. 650. 

"Lawrence v. Gifford (1835), 17 Pick. (Mass.) 366; Dearie v. 
Barrett (1834), 2 A. & E. 82, 3 Dowl. P. C. 13, 4 N. & M. 200, 29 Eng. 
Com. Law Rep. 58, 111 Eng. Repr. 32; Daws v. Richardson (1888), 21 
Q. B. Div. 202, 57 L. J. Q. B. 409, 59 L. T. Rep. (N. S.) 765, 36 Wkly. 
Rep. 728. 

12 Canfield v. Conkling (1879), 41 Mich. 371, 2 N. W. 191. 
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attorneys' fees were not included. It may be questioned whether 
the court might not have placed its decision upon the still narrower 
ground that the tender was ineffective," having been made after 
the commencement of the suit. 

E. J. S. 

Omission in Pleading: Defect Cured by the Ad- 
mission OF Evidence. — Slaughter v. Goldberg, Bowen & Co} was 
an action for the death of plaintiff's son, alleged to have been 
caused by the negligence of defendants. The complaint contained 
no allegation whatever of the existence of heirs; but after the 
overruling of a general demurrer, plaintiff testified without objec- 
tion to the fact that the decedent was her son, and to other facts 
showing that she was damaged by his death. The omitted alle- 
gation has been held to be essential to the statement of a cause of 
action of this character;^ and after judgment for the plaintiff, the 
defendant on appeal urged that the defect was not cured by the 
admission of the evidence in question. However, technical objec- 
tions like this seem to be going out of fashion, for, relying on that 
oft slighted section 475 of the Code of Civil Procedure, the court 
disposed of the contention by asking the question: "How can it 
be said that the defendant has sustained substantial injury and 
that a different result would have been probable if such error 
. . . . or defect .... had not occurred?" 

The decision in this case indicates a new and more liberal atti- 
tude towards the consideration, on appeal, of defects in pleading. 
The previous decisions had allowed the appellant to prevail upon 
showing any substantial defect in his opponent's pleading, whatever 
the condition of the evidence,* unless the defect had been cured by 
the fact that the appellant's own pleading supplied the omitted 
allegation.* Under these decisions, had the principal case been 
appealed upon the judgment roll alone, a reversal might have 
resulted.® And if a general demurrer had been sustained, and the 

1^ At common law a tender cannot be made after suit is begun. 
Levan v. Sternfeld (1892), 55 N. J. L. 41, 25 Atl. 854; Murray v. 
Windley (1847), 29 N. C. (7 Ired. Law) 201, 47 Am. Dec. 324. This 
rule has not been changed by the code unless such a tender can be 
considered as a "due offer" or "duly made" under § 1500 or § 1504 Cal. 
Civ. Code. § 997 Cal. Code Civ. Proc. provides only for a written offer 
of compromise after suit. 

1 (Jan. 14, 1914), 20 Cal. App. Dec. 89, rehearing denied by the 
Supreme Court March 15, 1915. 

2 Webster v. Norwegian Mining Co. (1902), 137 Cal. 399, 70 Pac. 276, 
92 Am. St. Rep. 181; Jones v. Leonardt (1909), 10 Cal. App. 284, 101 Pac. 
811. 

3 Richards v. Travelers' Ins. Co. (1889), 80 Cal. 505, 22 Pac. 939; 
Ruiz V. Santa Barbara Gas Co. (1912), 164 Cal. 188, 128 Pac. 330. See 
also comment 3 Cal. Law Rev. 163. 

^Abner Doble Co. v. Keystone etc. Mining Co. (1904), 145 Cal. 
490, 78 Pac. 1050. 

5 Buckman v. Hatch (1903), 139 Cal. 53, 55, 72 Pac. 445; Richards v. 
Travelers' Ins. Co. supra, note 3. 



